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Amanda Olear, Associate Director, Registration @adnpliance
Division of Swap Dealer and Intermediary Oversight
Commodity Futures Trading Commission

Three Lafayette Center

1155 21st Street, NW

Washington, DC 20581

Re: Industry Response to “CFTC Division of Swap Dear and Intermediary
Oversight Responds to Frequently Asked Questions Barding Commission Form
CPO-PQR”

Dear Ms. Olear,

The Investment Adviser Associatibnthe Investment Company Institite the
Alternative Investment Management Associatiamd the Managed Funds Associatidthe

! The Investment Adviser Association (“IAAis a not-for-profit association that represetite interests
of investment adviser firms registered with the .Us8curities and Exchange Commission (“SEC”). Tha's
membership consists of about 600 firms that collet manage $16 trillion for a wide variety of intdual
and institutional investors, including pension @atrusts, investment companies, private fundspwneents,
foundations, and corporations. For more informatjlease visit www.investmentadviser.org.

2 The Investment Company Institute (“Iis a leading, global association of regulatedds, including
mutual funds, closed-end funds, exchange-tradedsffETES), and unit investment trusts_(“UITsin the

United States, and similar funds offered to investo jurisdictions worldwide. ICl seeks to encayga
adherence to high ethical standards, promote publiterstanding, and otherwise advance the inteoédtmds,
their shareholders, directors, and advisers. ICL'S. fund members manage total assets of $17I®rriand

serve more than 90 million U.S. shareholders.

8 The Alternative Investment Management Associaf{ilédMA ") has over 1,700 corporate members and
over 10,000 individual contacts in over 50 courstridMembers include hedge fund managers, fund ofjded
funds managers, prime brokers, legal and accourfitimg, investors, fund administrators and indepemdund
directors. AIMA’s manager members collectively mgaanore than $1.5 trillion in assets.

DC-9959098 v12



Amanda Olear, Associate Director, Registration @adnpliance
Division of Swap Dealer and Intermediary Oversight
January 27, 2016

Page2

IAA, the ICI, AIMA and the MFA, together, the "Asesm@tions) are jointly writing to
respectfully urge the Commodity Futures Trading @ussion (“CFTC or “Commission)
Division of Swap Dealer and Intermediary Oversi¢hie “Division’) to revise a small number
of responses set forth in the November 5, 2015igatlin, “CFTC Division of Swap Dealer
and Intermediary Oversight Responds to Frequensliyed Questions Regarding Commission
Form CPO-PQR.” While the Associations and their imers welcome the Division’s issuance
of this guidance as a general matter, we are coedethat the Division’s responses in certain
areas may be inconsistent with Commission statesyamd the regulatory objectives underlying
Form CPO-PQR. Our concerns, which relate to Freyuéisked Questions (“FAQ¥ 7, 15
and 16 (regarding the treatment of Parallel Manafyecbunts for reporting purposes), 29-31
(regarding the reporting of a Pool's monthly ratésreturn) and 42 (regarding the scope of
“spot currency transactions”), are outlined befow.

l. Treatment of Parallel Managed Accounts for Reporting Purposes.

We respectfully urge the Division to revise the aemg obligation for a Parallel
Managed Account and the largest Pool to which thealel Managed Account relates (the
“Related Poof). The direction to aggregate a Parallel Managedount with the Related
Pool for reporting purposes, as contemplated byDtiwesion’s response in FAQ 7, appears to
be based on language that is part of Instructida Borm CPO-PQR (“assets held in Parallel
Managed Accounts should be treated as assets éfabls with which they are aggregated”).
A separate Instruction to Form CPO-PQR, howeveggssts that a commodity pool operator
("CPQO") should do exactly the opposite. Specificallgstruction 5 discusses the aggregation
of funds or accounts for determining reporting shidds and for determining if a Pool is a

4 Managed Funds Association_(“MPArepresents the global alternative investmentusidy and its
investors by advocating for sound industry prastiaad public policies that foster efficient, trasigmt, and fair
capital markets. MFA, based in Washington, DC, risadvocacy, education, and communications organizat
established to enable hedge fund and managed dufiunes in the alternative investment industry totTipate

in public policy discourse, share best practicesl d@arn from peers, and communicate the industry's
contributions to the global economy. MFA member¢phgension plans, university endowments, charitable
organizations, qualified individuals and other itugional investors to diversify their investmentsanage risk,
and generate attractive returns. MFA has cultivategiobal membership and actively engages with la¢grs
and policy makers in Asia, Europe, the Americasstfalia and many other regions where MFA membees ar
market participants.

5 Capitalized terms used, but not defined hereivehthe meanings set forth in CFTC Form CPO-PQR
as adopted by the Commission_(“For@PO-POR) in the final rule, “Commodity Pool Operators and

Commodity Trading Advisors: Compliance Obligatidng/ Fed. Reg. 11252 (Feb. 24, 2012) (the “Adopting
Releash.
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qualifying Pool for reporting purposes. Examplen2Zhat Instruction expressly states that a
[dependent] parallel managed account is to be ghsded for reporting purposés.

When CPOs began implementing Form CPO-PQR foursyago, they used their best
judgment in interpreting the instructions to therRpin the absence of official guidante.
Generally, it has been the industry practice toregate Parallel Managed Accounts with
Related Pools when calculating reporting threshaldd responses to particular “cover page”
guestions €.g., the highest total aggregated Pool AUM during teporting period). It has
not been industry practice to aggregate Parallehdgad Accounts to Related Pools for
reporting purposes. As discussed more fully belae,believe there are several sound reasons
to support the industry’s current approach:

Avoidance of Double Reporting. Commaodity trading advisors (“CTAsalready report
managed accounts on Form CTA-PR. Reporting PaMbelaged Accounts with their Related
Pools, as contemplated by FAQ 7, would result inld® reporting as between Form CPO-
PQR and Form CTA-PR and as between CPOs and CBAsne of the confusion surrounding
the appropriate treatment of Parallel Managed Aotowalso stems from the definition of
“Parallel Managed Account” provided in Form CPO-BQ#ich is “any managed account or
other pool of assets that the CPperates and that pursues substantially the savastment
objective and strategy and invests side-by-sideulsstantially the same assets as the identified
Pool' (emphasis underscored in original instructiongkenerally, a CPO does not operate a
managed account; such an account would be managadvized by a CTA. This distinction
is important, as discussed further below, with eesgo the mechanics of aggregating Parallel
Managed Account data with data of a Related Pool.

Consistency with Form PF. The industry’s current approach is consistent with
CFTC’s stated objective to require reporting oformhation comparable to that required in
Form PE Form PF has separate rules for calculating tlidshand for reporting purposes.

6 FAQ 10 states “[t]he term ‘dependent parallel ngetaaccounts’ is not a term that has been defined i
the Form CPO-PQR. As such, any reference to a fdbgre parallel managed account’ in the instructions
should be read to mean ‘parallel managed account.”

7 See also Adopting Release at 11268. The Commissiplained that it believed that it would be most
efficient for “registrants to use a form that issed upon the format of NFA’s Form PQR, with whialrrent
registrants are already familiar.” NFA’'s Form PQRe predecessor to Form CPO-PQR, was filed onoklpe
pool basis.

8 The Adopting Release notes that one objectiveatiering information on Form CPO-PQR is “to . . .
require reporting of information comparable to thequired in Form PF.” See Adopting Release at 3125
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Instructions 5 and 6 to Form PF provide that paraflanaged accounts are not aggregated
with a related fund for reporting purposes; thesructions also clearly specify that parallel
managed accounts are aggregated for purposescofatalg reporting thresholds. Substantial
variations in reporting assets as between Form €RB- and Form PF would make
meaningful comparison impossible, particularly wispect to CPOs that largely report their
Pool data on Form PF, but also provide informatigtth respect to such Pools on Schedule A
and the Schedule of Investments on Form CPO-PQR.

NFA Reconciliation. The industry’s current approach is consistent wiibhw the
National Futures Association (the “NPAuses data from Form CPO-PQR reporting in its
regulatory program. We understand that the NFA ubés information to understand and
monitor the activities of a CPO and its Pools amddentify any unusual or suspicious activity.
As part of its oversight, NFA reconciles Form CPQMPinformation with other materials filed
by the CPO. For example, the NFA compares Pod dgported on Form CPO-PQR with
that Pool's annual financial statements. If a CP&enequired to include its Parallel Managed
Account assets in a Related Pool's Schedule ofstnvents, as contemplated by the Division’s
response to FAQ 7, the NFA would be unable to rdistish assets of the Related Pool from
assets of a Parallel Managed Account and, thusinbble to reconcile the PQR data with Pool
financial statements. The NFA staff would be farc follow up with each CPO to
understand its PQR data, which would reduce thé&ulnsss of the data to NFA and greatly
increase the amount of work NFA would need to doomder to understand a CPO’s
operations.

In addition, if a CPO complies with FAQ 16, whialdicates that a Parallel Managed
Account should be aggregated with the largest Bel&ool, the Parallel Managed Account
may not be aggregated with the same Related Paobl gaarter. This reporting discrepancy
could make it difficult for the NFA to compare atrdick a CPQO’s quarterly Form CPO-PQR
filings, particularly with respect to rates of retuThis is because each reported rate of return
would essentially be that of a different “fictiohaPool, comprised of the CPO’s Parallel
Managed Accounts aggregated with the larger oftBel®ools €.9., the rate of return could
be provided for a Parallel Managed Account and Foah one quarter, and for the Parallel
Managed Account and Pool B for another quarter,edéing upon which Related Pool is
larger during the reporting period). As noted abave NFA staff would have to follow up
with each CPO in order to make accurate comparisbi®ol data for successive quarters.

Moreover, it hasn’'t been readily apparent to theo&gtions or their members how
aggregating Parallel Managed Accounts with Reld®edls for Form CPO-PQR reporting
purposes would provide more useful or superiorrmfttion for regulators. In fact, given the
design and questions of Form CPO-PQR, we are comddhat aggregating Parallel Managed
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Accounts for reporting purposes would degrade thality or usefulness of information

reported to regulators on Form CPO-PQR becausddtewouldn’'t match up with other data
points provided by a pool. Regulators wouldn't dide to reconcile Form CPO-PQR with a
Related Pool's financial statements, rates of retor other Related Pool disclosures, nor
would a regulator be able to confirm or reconcégadwith a Pool third party service provider.

Aggregation Would Be Burdensome. Reporting of aggregated data, as contemplated by
the Division’s response to FAQ 7, would be an oansrand labor-intensive process because
data relating to managed accounts and to Relatets Roe maintained on separate systems by
separate entities. While the same CTA may tradebemlf of both a Parallel Managed
Account and its Related Pool, different, unrelagsdities maintain the books and records for
the Parallel Managed Account and its Related Pdbé administrator of the Related Pool
maintains the Related Pool's books and recorddudmg daily trade files, and facilitates
reporting of the Related Pool on Form CPO-PQR (@odn PF, if applicable). When Form
CPO-PQR reporting was adopted, many CPOs and atratars in the industry had
technology systems put in place to help gather genkrate the PQR data. By contrast, the
CTA to a Parallel Managed Account and a Paralleh&dged Account’s custodian (which is
typically chosen by the accountholder, not the CTtyically maintains the books and records
associated with the Parallel Managed Account, d&®dQTA relies on internal resources, as
well as data supplied by the custodian, to compti wegulatory reporting requirements.

If CPOs were required to report aggregated dataPtmallel Managed Accounts and
their Related Pools, CPOs would need to assembleddéta manually from various sources.
Currently, CPOs are not set up, and may not hagetebhnological means, to receive and
aggregate such data from their fund administraamis affiliated CTAs.

In order to include Parallel Managed Accounts iairtmieporting on Form CPO-PQR,
many CPOs would need to first build infrastructtwereceive data from, often multiple, fund
administrators, and their affiliated CTAs. CPOsuldoalso need to hire more staff to perform
the manual process of aggregating, and reprogranaatomated reporting functions. Further,
CPOs may rely more heavily on their service praxde Fund administrators would likely
receive simultaneous requests from all of their G#iénts and also need additional time to
process the requests and assist with necessa-duis. For many of the Associations’
members, it would be physically impossible to builelv systems, reprogram existing systems
and/or hire staff in order to timely file fourth ajger or full year 2015 Forms CPO-PQR.
Additionally, as described above, the data-gatgednd reconciliation process will re-occur
each quarter, possibly requiring more than 60 daycompile the data and complete an
accurate Form CPO-PQR on an ongoing basis.
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The Associations have been working with their repe memberships to provide
accurate and useful data to the CFTC and the NFérder to further the objectives of the
Adopting Release with respect to Form CPO-PQR temprWe respectfully urge the Division
to revise its responses to FAQs 7, 15 and 16 toentag&lear that CPOs should not aggregate
Parallel Managed Accounts for reporting purposes.

. Reporting Monthly Rates of Return.

We respectfully urge the Division to reconsideruiegg reporting of monthly rates of
return where the CPO only calculates quarterlysratfereturn, as indicated in CFTC FAQs 29,
30 and 31. CFTC FAQ 30 states that “Form CPO-PQfuires the calculation and entry of
monthly rates of return irrespective of when theolPcalculates its rates of return for other
purposes.” This is inconsistent with the praciidesome firms in the industryeg., private
equity fund managers) that do not calculate morpeiformance returns. Many private equity
firms only have Pool rates of return calculatedeoquarterly basis, often because these rates
of return are calculated based on valuation infoionaprovided by third parties (such as the
underlying portfolio companies and professionauaibn consultants). Additionally, private
equity funds typically offer infrequent redemptiaspportunities and investors are often
committed for the life of the fund. In these im&tas, producing monthly rates of return would
not provide any meaningful value to investors aray ractually increase the costs to the fund
to produce this information for no discernible riegory benefit? These managers may be
unable to reliably calculate rates of return on anthly basis, especially when Pool assets
consist of real property and difficult-to-value diquid assets. Moreover, requiring these
managers to use estimated values may not be garljcinformative or reliable. Further, the
CPO of a Pool that invests substantially all ofassets in other Pools or funds are often not in
a position to receive monthly performance data fadhnthe underlying Pools or funds because,
for example, Form CPO-PQR is not required to ke fivith respect to an investee fund and
monthly performance is not calculated for such funthe ordinary course of business.

Additionally, the requirement to report monthlyesatof return, as contemplated by the
Division’s response to FAQ 30, is inconsistent WBRTC Regulation 4.7(b)(2), which only
requires quarterly reporting. Therefore, we redpégtrequest that the Commission permit

® By contrast, Form PF clearly contemplates thafuadtds may not produce monthly returns and does not
require such monthly performance calculations dytlare not calculated in the normal course of thedt
operations. The instructions in Item 17 of Sectidnof Form PF state that “You [the reporter] arquieed to
provide monthly and quarterly performance resuli$y of such results are calculated for the repatinnd
(whether for purposes of reporting to current arspective investors or otherwise).”
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CPOs to report monthly rates of return only if suebults are calculated, and, if monthly rates
of return are not calculated, to permit CPOs toorepuarterly rates of return.

Finally, CFTC FAQ 29 states that a “CPO will be urgd to enter the Pool's monthly
rates of return for the last 7 years or the lifeled pool if less than 7 years.” We respectfully
request that, if a pool has been in existence forenthan seven years, but has only calculated
rates of return on a quarterly basis until now, RCOCis not required to have the past intra-
guarter rates calculated.

II. Spot Currency Positions.

We respectfully request that the Division amendeatsponse set forth in CFTC FAQ 42
with respect to “spot currency transactions” to bensistent with previous CFTC
interpretations. FAQ 42 states that “Spot currettapsactions are the purchase or sale of a
foreign currency for delivery within two days.” TH&FTC previously stated that “[A] foreign
exchange transaction generally will be considerddraa fide spot transaction if it settles by an
actual delivery of the relevant currencies withimot business days. A foreign exchange
transaction with a longer settlement period maycbasidered a bona fide spot transaction
depending on the customary settlement deadlinéefelevant market? The CFTC has also
interpreted “securities conversion transactions’b within the definition of “spot currency
transactions® Our members inform us that the industry genemgigrates on the exceptions
to the two-day settlement in reliance on the CFT€E&ements. Accordingly, we respectfully
request that the CFTC amend its response to FAQo42tate that a foreign exchange
transaction with a settlement period longer than business days may be considered a bona
fide spot transaction depending on the customatiesent deadline of the relevant market.

* * * * *

The Associations respectfully request that the diiwi delay the FAQS’ implementation
until the first quarter 2016 filing. The Associai® have been working with their respective
members since the FAQs were issued to evaluateefteet of the Division’s responses on

10 “Further Definition of ‘Swap,’ ‘Security-Based Spja and ‘Security-Based Swap Agreement’; Mixed
Swaps; Security-Based Swap Agreement Recordkeepingd Rule,” 77 Fed. Reg. 48207, 48257 (August 13,
2012).

1 For these purposes, the CFTC has defined a “sesudonversion transaction” as “[a]Jn agreement,
contract or transaction for the purchase or salanohmount of foreign currency equal to the prita toreign
security with respect to which (i) the security amelated foreign currency transactions are executed
contemporaneously in order to effect delivery bge ttelevant securities settlement deadline and afgfual
delivery of the foreign security and foreign curcgroccurs by such deadline . . 14.
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members’ current data collection and reporting. Callective members have indicated that the
Division’s current responses to the FAQs discussdtiis letter create a significant impact on
CPOs regarding identifying and collecting data tlee filing, a process that typically begins in
mid-January with respect to the annual/fourth cprafiing. A temporary reprieve in the FAQS’
effectiveness would be especially useful while #&sociations work with the Division to
address the issues we raise in this letter, péatlguthe issue regarding Parallel Managed
Accounts, before firms undertake the intensive wairigathering information for the filing.

We look forward to discussing the issues raisethim letter with you.
Sincerely,
/sl David W. Blass

David W. Blass
General Counsel
Investment Company Institute

/s/ Robert C. Grohowski

Robert C. Grohowski
General Counsel
Investment Adviser Association

/sl Jti Krol

Jiti Krol

Deputy CEO, Head of Government and Regulatory
Affairs

Alternative Investment Management Association

/s/ Stuart J. Kaswell

Stuart J. Kaswell

Executive Vice President & Managing Director,
General Counsel

Managed Funds Association

Cc:  Eileen T. Flaherty, Director, Division of Swageder and Intermediary Oversight,
Commodity Futures Trading Commission
Michael W. Ehrstein, Division of Swap Dealer antehmediary Oversight, Commodity
Futures Trading Commission
Cary J. Meer and Beth Clark, K&L Gates LLP
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Maria McHenry and Tracey Hunt, National Futures gksstion



