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I. Interest of Amicus Curiae1 

Managed Funds Association (“MFA”) has more than 180 member 

fund managers (twenty-eight of which have offices in this judicial 

circuit), including traditional hedge funds, credit funds, and crossover 

funds.  Member firms help pension plans, university endowments, 

charitable foundations, and other institutional investors to diversify 

their investments, manage risk, and generate attractive returns over 

time.  

Many of MFA’s members are organized as limited partnerships 

and are, like Appellant in this case, subject to the IRS’s audit campaign 

with respect to the exclusion from net earnings from self-employment of 

the distributive share of income or loss of limited partners in Internal 

Revenue Code section 1402(a)(13).2   

 
1  This brief is submitted under FED. R. APP. P. 29(a) with the consent 

of all parties.  Undersigned counsel certify that this brief was not 
authored in whole or part by counsel for any of the parties; no party 
or party’s counsel contributed money for the brief; and no one other 
than amicus curiae and its counsel have contributed money for this 
brief. 

2  The Internal Revenue Code (the “Code”) is codified in Title 26 of the 
United States Code.  
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II. Summary of Argument 

In the Social Security Amendments of 1977, Congress made two 

parallel, identical commands in adjacent subsections: “the distributive 

share of any item of income or loss of a limited partner, as such, other 

than guaranteed payments . . . for services actually rendered to or on 

behalf of the partnership” must be excluded from the definition of “net 

earnings from self-employment.”  Compare Social Security Amendments 

of 1977, Public Law No. 95-216, 91 Stat. 1509, 1535, § 313(a) (amending 

the Social Security Act to exclude limited partnership income from 

Social Security Act coverage), with id. at 1536, § 313(b) (amending the 

Code to exclude the same income from self-employment taxation).   

As detailed below, Congress issued these commands to limit the 

self-employment income that could be used to qualify for social security 

benefits.  Consistent with its longstanding practice of maintaining 

parallel treatment between qualifying self-employment income and 

income subject to self-employment tax, Congress also excluded the same 

income from Self-Employment Contributions Act (“SECA”) taxation.   
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The Supreme Court recently clarified that “statutes, no matter 

how impenetrable, do—in fact, must—have a single, best meaning.”  

Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2266 (2024).  

Appellant explains why, based on the plain text, the words “limited 

partner” in the Social Security Amendments of 1977 must be construed 

to refer to a state law limited partner.  The Tax Court erred in holding 

in Soroban Capital Partners, LP v. Commissioner, 161 T.C. 310 (2023), 

that the words “limited partner, as such” in the statute require a 

“functional analysis”—which the court suggested should focus on 

whether the partner was acting as a true “passive investor” or was 

instead “a partner who is limited in name only”—even where the 

partner is indisputably a limited partner under state law.  Id. at 321.   

The Tax Court’s judge-made functional analysis test is atextual 

and relies on a mistaken reading of the words “as such.”  Contrary to 

the Tax Court’s contention that those words limit the definition of 

limited partner to one who is “functioning” as a “passive investor,” id., 

the phrase “as such” plays an important role in avoiding statutory 

ambiguity:  Because an individual can hold both a general partner 

interest and a limited partner interest in the same partnership (a fact 
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that the Ways and Means Committee explicitly underscored in its 

report on the legislation), without the words “as such,” the statutory 

text would be ambiguous with respect to coverage of that individual’s 

general-partner share.  The words “as such” therefore ensure that “if a 

person is both a limited partner and a general partner in the same 

partnership, the distributive share received as a general partner would 

continue to be covered.”  H.R. Rep. No. 95-702, pt. I, at 40 (1977).  “As 

such” thus means “in the capacity of” the preceding noun.3 

MFA submits this brief to provide additional history and context 

regarding the statutory provisions at issue.  For almost fifty years, the 

plain text of the statute has been understood to exempt from both social 

security benefits and from SECA taxation the distributive share of 

income allocated to a partner with limited liability under state law 

(other than guaranteed payments for services actually rendered), 

 
3  This is consistent with its meaning in common speech as well as 

other uses of the phrase “as such” in the Code.  See, e.g., Oxford 
English Dictionary (defining “As such” to mean “As being what the 
name or description implies; in that capacity”), 
http://www.oed.com/search/dictionary/?scope=Entries&q=as%20such; 
Code § 701 (“A partnership as such shall not be subject to the income 
tax imposed by this chapter.  Persons carrying on business as 
partners shall be liable for income tax only in their separate or 
individual capacities.”  (emphasis added)).   
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regardless of whether the partner provides services to the partnership 

and is not merely a passive investor.  This well-settled understanding is 

informed by the provision’s context in the Social Security Amendments 

of 1977, its purpose and legislative history, and contemporaneous 

interpretations by both the IRS and the Social Security Administration 

(“SSA”).  Moreover, this understanding of the statute has been 

embraced consistently over the years by Congress, the Treasury 

Department, the IRS, the SSA, and federal courts. 

Should Congress wish to amend the balance it struck between 

social security and SECA for limited partnership income, Congress has 

ample authority to do so.  The IRS, however, has no such authority.  

Nevertheless, decades after the 1977 legislation that enacted section 

1402(a)(13), the IRS sought to rewrite the phrase “limited partner, as 

such” for SECA tax purposes to exclude limited partners who provide 

services to the partnership.  The IRS did not do so by asking Congress 

to amend the statute, or even by working with Treasury and the SSA to 

promulgate parallel new regulations.  Instead, in 2018, it announced a 

unilateral audit campaign (euphemistically, a “compliance campaign”) 

and thereafter (during this litigation) quietly amended the decades-old 
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definition of “limited partner” in the instructions for the partnership tax 

return, IRS Form 1065, to support the novel IRS audit and litigation 

position.   

Following years of audits, administrative appeals, and litigation, 

the Tax Court, relying on arguments about the words “as such” not 

advanced by either party, asserted in Soroban Capital Partners, LP v. 

Commissioner, 161 T.C. 310 (2023), that (for SECA tax purposes)  

Congress intended for a “limited partner, as such” to “refer to passive 

investors.”  Id. at 320.4  

The IRS’s audit campaign and the Tax Court’s Soroban statutory 

construction have injected substantial and unnecessary uncertainty into 

the tax system for MFA’s members and numerous other small, mid-size 

 
4  The Summary section of the House Report states that the purpose of 

the provision “is to exclude for coverage purposes certain earnings 
which are basically of an investment nature,” H.R. Rep. No. 95-702, 
pt. I, at 11 (1977), and the description in the House Report (at 40-41) 
reflects that Congress accomplished this purpose by excluding 
coverage for the distributive share of all limited partners, not just 
passive investors, contradicting Soroban’s conclusion to the contrary.  
Of course, regardless of what the legislative history suggests, it 
cannot override the plain text of the statute. See, e.g., United States 
v. Woods, 571 U.S. 31, 46 n.5 (2013) (“Whether or not legislative 
history is ever relevant, it need not be consulted when, as here, the 
statutory text is unambiguous.”). 
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and large businesses operating as limited partnerships, with thousands 

of individual owners, in a wide variety of industries, including local 

stores, manufacturing, construction and services businesses, real estate 

management companies, and other investment management 

businesses.   

This Court should reverse the judgment of the Tax Court because 

it cannot be reconciled with the plain language, context, history, 

purpose, or contemporaneous administrative interpretations of the 

phrase “limited partner, as such.”   

III. Argument 

A. Congress quashed an abuse of the Social Security 
system by broadly disqualifying limited partnership 
income from benefits calculations, and Congress 
simultaneously made a conforming amendment to the 
Internal Revenue Code 

Section 1402(a)(13) originated not as a standalone tax provision 

defining the scope of employment taxes, but instead as a conforming 

amendment accompanying a change to limit social security benefits 

under the Social Security Act.  Prior to 1977, “each partner’s share of 

partnership income [was] includible in his net earnings from self-

employment for social security purposes, irrespective of the nature of 

his membership in the partnership.”  H.R. Rep. No. 95-702, pt. I, at 40 
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(1977).  The Ways and Means Committee “bec[a]me increasingly 

concerned about situations in which certain business organizations 

solicit investments in limited partnerships as a means for an investor to 

become insured for social security benefits.”  Id. at 40-41.  The 

solicitations were “directed mainly toward public employees whose 

employment is covered by public retirement systems and not by social 

security.”  Id. at 415   

To prevent government workers from double-dipping in both 

retirement systems, Congress broadly excluded the (non-guaranteed 

payment) distributive share income of all limited partners from the 

calculation of social security benefits.  Specifically, section 313(a) of the 

Social Security Amendments of 1977, Public Law No. 95-216, 91 Stat. 

1509, 1535, amended the Social Security Act, now codified in 42 U.S.C. 

§ 411(a)(12), to exclude “the distributive share of any item of income or 

loss of a limited partner, as such, other than guaranteed payments . . . 

 
5  Attached as Exhibit A are two newspaper articles describing this 

scheme.  Don G. Campbell, “Make Your Money Work,” New York 
Daily News (Dec. 26, 1973); Theodor Schuchat, “Loophole to be 
plugged in Social Security Act,” Boston Globe (Dec. 15, 1974).     
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for services actually rendered” from self-employment income that could 

be used to qualify for social security benefits.6  

The language and structure of this provision are clear.  Congress 

broadly excluded limited partners’ distributive shares from the 

calculation of social security benefits, with one explicit exception—

guaranteed payments for services actually rendered.  Had Congress 

intended to exclude only limited partners who were passive investors 

who provided no services to the partnership, it could and would have 

used words to that effect.7  Moreover, had it done so, there would have 

been no need to exclude guaranteed payments, which since 1954 

Congress has defined in the Code as “payments to a partner for services 

or the use of capital” that are “determined without regard to the income 

 
6  Section 313 was included in Title III, Part B of the legislation, which 

were entitled “Other Changes in Provisions Relating to the Old-Age, 
Survivors, and Disability Insurance Program,” and “Coverage,” 
respectively.  

7  In other circumstances, Congress did make the definition of net 
earnings from self-employment dependent on whether or not a 
partner had provided services to the partnership.  In two parallel 
provisions, 42 U.S.C. § 411(a)(9) and Code section 1402(a)(10), 
Congress excluded from social security benefit calculations and from 
SECA taxation certain payments to retired partners if, among other 
requirements, “such partner rendered no services with respect to any 
trade or business carried on by such partnership.”   
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of the partnership.”  Code section 707(c) (emphasis added).  By 

definition, a partner receiving a guaranteed payment for services 

rendered to the partnership is not a mere “passive investor.”   

Having excluded “Certain Limited Partnership Income” from 

calculation of social security benefits, Congress proceeded in section 

313(b) of the Social Security Amendments of 1977 to conform the 

Internal Revenue Code to exclude the same “Certain Limited 

Partnership Income” from the definition of net earnings from self-

employment for purposes of SECA taxation.  91 Stat. at 1536 (now 

codified in Code section 1402(a)(13)).   

These adjacent provisions in the same section of the statute 

should be construed identically.  See generally Antonin Scalia & Bryan 

A. Garner, READING LAW: THE INTERPRETATION OF LEGAL TEXTS 170-73 

(2012) (discussing the Presumption of Consistent Usage and citing 

Mohasco Corp. v. Silver, 447 U.S. 807, 826 (1980), approvingly for 

refusing to “unreasonably giv[e] the word ‘filed’ two different meanings 

in the same section of the statute”).  Moreover, reading these adjacent 

provisions consistently “promotes a symmetrical parallel between the 

social security eligibility provisions for self-employed persons and the 
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corresponding income tax provisions for taxing self-employed persons 

for social security purposes,” a longstanding congressional policy 

recognized and adopted by the Tax Court.  Johnson v. Comm’r, 60 T.C. 

829, 833 (1973).8   

The congressional focus on limiting social security qualification, 

combined with the use of identical phrasing in adjacent subsections of 

the statute, highlight the textual and structural problems with the Tax 

Court’s “functional analysis test.”  There is no indication whatsoever in 

the text or structure of the Social Security Amendments of 1977 that 

Congress intended to allow limited partners to continue to use their 

limited partnership income to qualify for social security benefits as long 

as they could prove under a “functional analysis test” that they were 

acting as more than “passive investors.”  In fact, the text demonstrates 

precisely the opposite.  Given the parallelism between the adjacent 

social security benefits and SECA taxation provisions, there is no basis 

 
8  The careful congressional balance between social security and SECA 

tax provisions makes this an inappropriate case for invocation of any 
interpretative canon requiring narrow construction of exclusions 
from income.  See United States v. Centennial Sav. Bank FSB, 499 
U.S. 573, 583 (1991) (reciting the canon); see also READING LAW at 
359-63 (examining “[t]he false notion that tax exemptions—or any 
other exemptions for that matter—should be strictly construed”).  
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for reading a “functional analysis test” into the SECA tax provision 

either.  

B. Contemporaneous administrative interpretations 
confirm that the term “limited partner” turns solely 
on the existence of limited liability under state law 

Following the Social Security Amendments of 1977, the IRS and 

the SSA had twin responsibilities:  The SSA was charged with 

excluding limited partnership income (other than guaranteed 

payments) from the calculation of social security benefits, and the IRS 

was charged with the parallel exclusion from SECA taxation.  

Consistent with the statute’s plain text and structure, the SSA and the 

IRS each adopted contemporaneous interpretations of “limited partner” 

focused solely on whether the partner was a limited partner (i.e., did it 

have limited liability?), a question determined solely under state law.  

While the legislative proposals regarding social security coverage 

and SECA taxation for limited partnerships that ultimately were 

enacted in the Social Security Amendments of 1977 were working their 

way through the legislative process, the IRS published instructions for 

preparation of the Form 1065 for the 1976 tax year.  For the first time, 

the annual instructions included a definition for the term “limited 
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partner”:  “A limited partner is one who may not be held responsible for 

partnership debts, and whose potential personal liability is confined to 

the amount of money or other property that the partner contributed or 

is required to contribute to the partnership.”  See Exhibit B (IRS Form 

1065 instructions for the 1976 tax year); see also Exhibit C (IRS Form 

instructions for the 1975 tax year, which did not include a definition of 

“limited partner”).  The Form 1065 instructions for the 1977 tax year 

included an identical definition.  See Exhibit D (IRS Form 1065 

instructions for the 1977 tax year).  None of these annual instructions 

contained any suggestion that the term “limited partner” was limited to 

passive investors, as the IRS now contends nearly fifty years later.   

In Soroban, the Tax Court dismissed the import of the IRS’s 

definition of “limited partner” in various iterations of the instructions to 

Form 1065, stating that “this definition is provided as part of the 

‘General Instructions’ and ‘Definitions.’  This is not, and does not 

purport to be, a definition for purposes of self-employment tax.”  161 

T.C. at 322.  But that is not the point.  Instead, the definition reflects 

the IRS’s contemporaneous understanding of the words “limited 
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partner” when the legislative proposals to create the limited-partner 

exception were being considered. 

Moreover, other contemporaneous guidance the IRS issued solely 

for purposes of self-employment tax (and indeed, solely for purposes of 

implementing the Social Security Amendments of 1977) reinforces this 

understanding.  The IRS’s Publication 533, “Information on Self-

Employment Tax,” had previously instructed that “[a] limited or 

inactive partner will include the distributive share of partnership 

income or loss and any guaranteed payments in determining net 

earnings from self-employment.”  See Exhibit E (excerpts of Publication 

533 for completing 1977 returns) (emphasis added).   

In response to the Social Security Amendments of 1977, the IRS 

amended Publication 533 by adding immediately after the sentence 

above the instruction that “[a]fter 1977, a limited partner will exclude 

the distributive share of partnership income or loss in determining 

earnings from self-employment but will include only guaranteed 

payments, such as salary and professional fees, received for services 

performed by the limited partner for the partnership.”  See Exhibit F 

(excerpts of Publication 533 for completing 1978 returns) (emphasis in 

Case: 25-1349     Document: 00118327968     Page: 21      Date Filed: 08/15/2025      Entry ID: 6744006



 

15 

original).  This revision demonstrates that the IRS recognized three 

important principles.  First, the terms “inactive partners” and “limited 

partners” do not mean the same thing.  Second, limited partners can 

and do provide services for partnerships.  And third, limited partners 

(not inactive partners) exclude partnership income from net earnings 

from self-employment.   

Shortly thereafter, in 1979, the SSA proposed regulations 

interpreting the limited partner definition in 42 U.S.C. § 411(a)(12).  

The regulations, which were finalized in 1980, are consistent with the 

statute’s plain meaning and Congress’s broad approach to exclude from 

social security coverage the distributive share of a limited partner other 

than guaranteed payments for services actually rendered.  The 

regulations state: “You are a limited partner if your financial liability 

for the obligations of the partnership is limited to the amount of your 

financial investment in the partnership.”  20 C.F.R. § 404.1080(b)(3) 
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(first sentence);9 see also Federal Old-Age, Survivors, and Disability 

Insurance; Employment, Wages, Self-Employment, and Self-

Employment Income, 45 Fed. Reg. 20,074, 20,090 (March 27, 1980).  

 
9  20 C.F.R. § 404.1080(b)(3) provides two clarifications regarding the 

general rule established by paragraph (b)(1).  The general rule is that 
a partner’s distributive share of the income or loss from any trade or 
business carried on by the partnership (other than as a limited 
partner) must be included in “net earnings from self-employment.”  
The first sentence of paragraph (b)(3) provides clarity by defining 
limited partner:  “You are a limited partner if your financial liability 
for the obligations of the partnership is limited to the amount of your 
financial investment in the partnership.”  The second sentence of 
paragraph (b)(3)—which states: “Generally, you will not have to 
perform services in the operation of, or participate in the control of, 
the business carried on by the partnership for the taxable year 
involved.”—clarifies that the income addressed in paragraph (b)(1) 
needs to be included even if not arising from personal services of the 
partner.  Contrary to Appellee’s suggestion in related litigation, the 
second sentence is not providing that, “Generally, [a limited partner] 
will not have to perform services in the operation of, or participate in 
the control of, the business carried on by the partnership for the 
taxable year involved.”  The term “you” is used throughout the 
regulation, including § 404.1080, and is defined in § 404.1002(a) to 
mean “any person whose earnings from employment or self-
employment are included or excluded under social security.”  Thus, 
the “you” in the second sentence is the same person being addressed 
throughout paragraph (b)—a member of a partnership that is 
carrying on a trade or business, as first referenced in paragraph 
(a)(2) of the regulation, not a limited partner.  Also, the words 
“Generally” and “will not have to perform services” indicate precisely 
the opposite of what Appellee has suggested—namely, that a partner 
may (and, indeed, usually will) perform services and participate in 
the control of the business. 
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This contemporaneous SSA regulation confirms that the statutory 

definition of “limited partner” turns on whether the partner’s financial 

liability is limited to the amount of the investment in the partnership, a 

question determined solely under state law.  

Sub-regulatory guidance from the SSA provides further 

confirmation that the relevant inquiry under the statute for whether 

someone is a “limited partner” is whether that partner has limited 

liability under state law.  Since at least 1990, the SSA’s Program 

Operations Manual System (the “POMS”)—which provides guidance to 

the SSA employees charged with administering the social security 

system—has addressed the limited partner exception.10  The guidance 

reinforces the reliance on state law definitions of limited liability.  First, 

the POMS explains that “[a] limited partnership is created in 

accordance with State statutory requirements.”  See RS 01802.302 

Limited Partnerships, https://secure.ssa.gov/apps10/poms.nsf/lnx/ 

0301802302.  Next, it explains that SSA employees should “[r]equest a 

 
10  This manual “is the operational reference used by SSA staff to 

conduct SSA’s daily business.”  See 
https://secure.ssa.gov/apps10/poms.nsf/Help?readform.  The manual 
is a “subregulatory-guidance document.”  See Schofield v. Saul, 950 
F.3d 315, 317 (5th Cir. 2020).   
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copy of the certificate of registration when there is a question as to 

whether someone is a limited partner.”  See id.  Finally, it rejects the 

notion that a limited partner must be a mere passive investor:  “The 

terms ‘silent partner’ and ‘inactive partner’ are sometimes confused 

with limited partner.  They are not the same.”  RS 01802.304 Partners, 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0301802304.  The POMS 

thus directly refutes the Tax Court’s assertion in Soroban that the 

statutory term “limited partner” must mean a passive investor who is a 

“silent partner” or “inactive partner.”   

Loper Bright recently explained that “due respect to Executive 

Branch interpretations of federal statutes . . . was thought especially 

warranted when an Executive Branch interpretation was issued 

roughly contemporaneously with enactment of the statute and 

remained consistent over time.”  144 S. Ct. at 2257-58.  Here, IRS 

instructions, an SSA regulation, and the manual for SSA employees all 

confirm the statute’s reliance on state law concepts of limited liability 

for determining whether a partner is a “limited partner.” 
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This case is analogous to the situation that the Supreme Court 

recently confronted in Bittner v. United States, 598 U.S. 85 (2023).  In 

that case, there was a question about how to interpret the statute 

imposing financial penalties on individuals who had engaged in non-

willful non-compliance with the rules requiring disclosure to the 

government of ownership of foreign bank accounts.  Mr. Bittner invoked 

a series of government pronouncements—“warnings, fact sheets, and 

instructions”—that were consistent with his interpretation of the 

statute.  Id. at 97.  Justice Gorsuch’s opinion for the Court observed 

that “[n]one of these representations about the law’s operation fits 

easily with the government’s current theory.”  See id.  The Court 

conceded that “the government’s guidance documents do not control our 

analysis and cannot displace our independent obligation to interpret the 

law,” but observed that “the government has repeatedly issued guidance 

to the public at odds with the interpretation it now asks us to adopt.  

And surely that counts as one more reason yet to question whether its 

current position represents the best view of the law.”  Id.  In response to 

the dissent’s complaints about its reliance on non-binding guidance that 

did not carry the force of law, the Court clarified: 
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Our point is not that the administrative guidance is 
controlling.  Nor is it that the government’s guidance 
documents have consistently endorsed Mr. Bittner’s reading 
of the law.  It is simply that, when the government (or any 
litigant) speaks out of both sides of its mouth, no one should 
be surprised if its latest utterance isn’t the most convincing 
one. 

Id. at 97 n.5.  The comparison between, on the one hand, the historical 

pronouncements from the IRS and the SSA, and, on the other, the IRS’s 

recent compliance campaign, its current litigating position, and the 

Soroban decision reveals another instance of the government 

“speak[ing] out of both sides of its mouth.”  Id.  MFA respectfully 

submits that the more recent government utterances are not the “most 

convincing.”  Id. 

C. Efforts to amend the SECA taxation rules, as well as 
court decisions and IRS materials, confirm the plain 
language meaning of the Social Security Amendments 
of 1977 

Beginning in the 1990s, there were various legislative and 

administrative proposals to revoke or amend the exclusion from SECA 

taxation for certain limited partner income.  These proposals confirm 

the contemporaneous understanding that “limited partner” in section 

1402(a)(13) refers to partners with limited liability under state law. 
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When the Clinton Administration was formulating its health care 

reform proposals in 1993–94, it anticipated that the employment tax 

rules for determining wages (and net earnings for self-employment of 

pass-through entities) would be used for purposes of determining the 

base for health insurance contributions.  Understanding that much of 

the income of limited partners was excluded from net earnings from 

self-employment, the Clinton Administration proposed legislation that 

would have amended the current regime to subject non-guaranteed 

payments of limited partners that perform services to SECA taxation.  

Specifically, the Clinton Administration’s proposed legislation would 

have replaced the words “limited partner, as such” in both 26 U.S.C. 

§ 1402(a)(13) and 42 U.S.C. § 411(a)(12) with “limited partner who does 

not materially participate in the activities of the partnership.”  Health 

Security Act, H.R. 3600, 103d Cong. § 7141 (1993).11   

 
11  The proposed Health Security Act would also have expanded the 

definition of “net earnings from self-employment” to cover an S 
corporation shareholder’s pro rata share of income or loss under 
certain circumstances.  H.R. 3600, 103d Cong. § 7141 (1993).  To 
date, however, Congress has chosen not to subject to SECA taxation 
either such an S corporation shareholder’s earnings or a limited 
partner’s (non-guaranteed payment) distributive share of 
partnership income from services performed. 
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In 2010, Representative Baucus and Senator Levin, the chairs of 

the Ways and Means Committee and Senate Finance Committee, 

released a series of legislative proposals that they called the American 

Jobs and Closing Tax Loopholes Act.  The legislation addressed the self-

employment taxation of individuals engaged in professional service 

businesses and proposed to subject income earned from those 

businesses through a partnership or an S corporation to SECA taxation.  

See American Jobs and Closing Tax Loopholes Act, H.R. 4213, 111th 

Cong. § 413 (2010).  The proposed legislation would have left Code 

section 1402(a)(13) intact but added a new provision (as Code section 

1402(m)(2)) providing that, “[i]n the case of any partnership which is 

engaged in a professional service business, subsection (a)(13) shall not 

apply to any partner who provides substantial services with respect to 

such professional service business.” Id.12  The Joint Committee on 

Taxation staff’s accompanying explanation states that, “Under the 

provision, the exclusion from SECA for a limited partner’s distributive 

share of partnership income or loss does not apply to any partner who 

 
12  A similar rule would have applied to S corporation shareholders, and 

conforming amendments were proposed for the parallel SSA 
provisions.  Id. 
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provides substantial services with respect to a professional service 

business in which the partnership is engaged.”13  Thus, the chairs and 

staff of the congressional tax-writing committees in 2010 understood 

that section 1402(a)(13) excludes a limited partner’s share of 

partnership income from SECA and intended for that rule to continue to 

apply except for partners who provide substantial services to 

professional service businesses. 

The Obama and Biden administrations also included legislative 

proposals to modify section 1402(a)(13) in their respective “Green 

Books,” and Treasury identified those proposals as raising revenue as a 

result of the change in law.14   

If section 1402(a)(13) were already limited to only passive 

investors, as Soroban suggested, none of the foregoing proposals would 

have been necessary and they would not have raised any revenue.   
 

13  Staff of the Joint Committee on Taxation, Technical Explanation of 
the Revenue Provisions Contained in the “American Jobs and 
Closing Tax Loopholes Act of 2010,” For Consideration on the Floor 
of the House of Representatives, JCX-29-10, p. 293 (May 28, 2010). 

14 See U.S. Dep’t of the Treas., General Explanations of the 
Administration’s Fiscal Year 2015 Revenue Proposals, 185, 283 (Mar. 
2014); U.S. Dep’t of the Treas., General Explanations of the 
Administration’s Fiscal Year 2022 Revenue Proposals, 66–67, 105 
(May 2021). 
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Regulations proposed in 1994 demonstrate that the Treasury 

Department and the IRS also shared this understanding of the meaning 

of “limited partner” in section 1402(a)(13).  The proposed regulations 

were to provide guidance on the application of the exemption to limited 

liability companies, or “LLCs”, which were not limited partnerships 

under state law.  See Self-Employment Tax Treatment of Members of 

Certain Limited Liability Companies, 59 Fed. Reg. 67,253 (December 

29, 1994).  (The popularity of LLCs as a form of business organization 

postdated the Social Security Amendments of 1977.)   

The proposed regulations provided that, “a member of an LLC will 

be treated as a limited partner only if – (i) The member is not a 

manager of the LLC, and (ii) The entity could have been formed as a 

limited partnership rather than an LLC in the same jurisdiction, and 

the member could have qualified as a limited partner in that limited 

partnership under applicable law.”  See id. at 67,254 (proposing a new 

Treas. Reg. § 1.1402(a)-18(b)).  The preamble to the proposed 

regulations explains that “applicable law” is the relevant state 

partnership law; that one objective of the proposed regulation “is to 

make clear that a business operating through an LLC does not obtain a 
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result for self-employment tax purposes that it would not be able to 

achieve by operating as a limited partnership”; and that a second 

objective is to ensure that a member of an LLC can qualify for self-

employment tax benefits as a limited partner only if it could have 

qualified as a limited partner under applicable state law if the entity 

had been organized as a limited partnership.  Id. at 67,253-54.  Thus, 

the proposed regulations reflected Treasury’s and the IRS’s 

understanding that state partnership law determines whether a 

member is a “limited partner, as such” for purposes of Code section 

1402(a)(13). 

In 1997, the Treasury Department and the IRS withdrew the 1994 

proposed regulations and proposed new regulations that consciously 

departed from “[s]tate law characterizations of an individual as a 

‘limited partner’ or otherwise,” and, for the first time, sought to adopt a 

test applicable to all types of entities that expressly aimed to define a 

limited partner under section 1402(a)(13) “regardless of the state law 

characterization of the entity.”  Definition of Limited Partner for Self-

Employment Tax Purposes, 62 Fed. Reg. 1702, 1703 (Jan. 13, 1997). 
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In response, Congress enacted a moratorium on the Treasury 

Department’s ability to finalize the proposed regulations before July 1, 

1998.  See Taxpayer Relief Act of 1997, Pub. L. No. 105-34, § 935, 111 

Stat. 788, 882.  In connection with that moratorium, the Senate adopted 

a “Sense of the Senate Resolution” that the Treasury Department 

should withdraw the proposed regulations and that, “Congress, not the 

Department of the Treasury or the Internal Revenue Service, should 

determine the tax law governing self-employment income for limited 

partners,” because “the Senate is concerned that the proposed change in 

the treatment of individuals who are limited partners under applicable 

State law exceeds the regulatory authority of the Treasury Department 

and would effectively change the law administratively without 

congressional action;” and “the proposed regulations address and raise 

significant policy issues and the proposed definition of a limited partner 

may have a substantial impact on the tax liability of certain individuals 

and may also affect individuals’ entitlement to social security benefits.”  

H.R. 2014, 105th Cong., 143 Cong. Rec. S6694, S6774, S6819 (June 27, 

1997). 
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Soroban dismissed the import of Congress’s moratorium by noting 

that the proposed regulations “had several criteria that might have led 

to a limited partner’s earnings’ being subject to self-employment tax, 

even if the person was a passive investor” such as “merely being 

personally liable for partnership debts.”  161 T.C. at 321.  But this 

criterion simply restated the rule in the statute—i.e., a person cannot 

be a “limited partner” under section 1402(a)(13) if he is personally liable 

for the partnership’s debts.  Thus, Congress could not have been 

referring to this part of the proposed regulations as the basis for its 

moratorium because it in no way “would effectively change the law.”  

The other criteria in the proposed regulations were (a) having the 

authority to contract on behalf of the partnership and (b) participating 

in the partnership’s trade or business for more than 500 hours during 

the taxable year.  Congress’ objection to the proposed regulations was 

that excluding state law limited partners from section 1402(a)(13) on 

the basis of those criteria (i.e., on the basis of a limited partner 

providing services to the partnership) would have changed the law and 

exceeded Treasury’s regulatory authority.  See H.R. 2014, 105th Cong., 

143 Cong. Rec. S6694, S6774, S6819 (June 27, 1997). 
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The Clinton health care proposals, H.R. 4213, the Obama and 

Biden Green Book proposals, the 1994 proposed regulations, the 1997 

proposed regulations and the congressional moratorium all serve to 

confirm that the words “limited partner, as such” in the 1977 Social 

Security Amendments must be construed to mean a partner with 

limited liability under state law, and that a person is not excluded from 

the limited partner exception under section 1402(a)(13) by reason of 

providing services and not being merely a passive investor.  

Finally, throughout this period, the IRS and the Tax Court 

routinely looked to state law definitions of “limited partner” to 

determine if a taxpayer qualified for the limited partner exception 

under section 1402(a)(13).15 

 
15 See, e.g., Johnson v. Comm’r, T.C. Memo. 1990-461 (acknowledging 

that “limited partnerships are creatures of agreement cast in the 
form prescribed by state law” and holding that the taxpayer—despite 
being a passive investor—was not a limited partner because she “did 
not take the necessary steps to comply with Texas law”); Perry v. 
Comm’r, T.C. Memo. 1994-215 (holding that the taxpayer was not a 
limited partner notwithstanding the “nature of his interest” because 
“[s]tate law requires that certain formalities be observed to create a 
limited partnership,” and that “[t]here is no evidence of such 
formalities having been observed”); IRS Tech. Adv. Mem. 9110003 
(Dec. 4, 1990) (holding that because taxpayer had failed to comply 
with state law filing requirements for limited partnership, the 
taxpayer was not a limited partner under section 1402(a)(13)). 
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D. The IRS audit campaign and the Soroban decision 
conflict with the statute  

To our knowledge, from 1977 until 2018, there were no 

congressional, judicial, or administrative developments questioning the 

understanding that “limited partner, as such” in section 1402(a)(13) 

means a limited partner under state law and that a person is not 

excluded from the limited partner exception under section 1402(a)(13) 

by reason of providing services and not being merely a passive 

investor.16  

In 2018, the IRS launched the audit campaign that led to Soroban 

and the current appeal.  The IRS announced the new campaign on its 

website and thereafter (during this litigation) amended the 

longstanding definition of limited partner in the instructions for 

partnership tax returns, Form 1065.  See IRS Announces Rollout of Five 

Large Business and International Compliance Campaigns (Mar. 13, 

2018), http://www.irs.gov/businesses/irs-lbi-compliance-campaigns-mar-
 

16 In Renkemeyer, Campbell & Weaver, LLP v. Commissioner, 136 T.C. 
137 (2011), the Tax Court asked a separate question related to 
section 1402(a)(13)—should the exclusion for limited partners in that 
provision be extended to taxpayers who are not state-law limited 
partners, such as members of a limited liability partnership?  See 
Appellant Br. at 43-45.  It is not relevant here, where the taxpayer is 
a limited partner under state law. 
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13-2018; IRS, Instructions for Form 1065, at 3, 39 (2021), 

http://www.irs.gov/pub/irs-prior/i1065--2021.pdf (adding new language 

in the “limited partner” definition in the 2021 instructions stating, 

“However, whether a partner qualifies as a limited partner for purposes 

of self-employment tax depends upon whether the partner meets the 

definition of a limited partner under section 1402(a)(13).”). 

The IRS’s audit campaign caused significant uncertainty for 

limited partners who had long relied on the plain text of the Social 

Security Amendments of 1977 to understand that their distributive 

share of limited partnership income neither counted for calculating 

social security benefits nor subjected them to SECA taxation.  The Tax 

Court decided Soroban as the lead case in November 2023 and applied 

its holding in this case.   

In remarks at the Texas Federal Tax Institute, the author of the 

Soroban decision purported to offer additional defenses of the opinion 

against some of these criticisms.  See Kristen A. Parillo, “Tax Court 

Judge Explains Why Labels Don’t Control in SECA Cases,” 183 Tax 

Notes Federal 2244 (June 17, 2024).  According to the press report, the 

Soroban author asserted that taxpayers were arguing that “when we 

Case: 25-1349     Document: 00118327968     Page: 37      Date Filed: 08/15/2025      Entry ID: 6744006



 

31 

label somebody a limited partner, you can’t question that.”  Id. at 2244-

45.  He invoked two Supreme Court cases, Commissioner v. Tower, 327 

U.S. 280 (1946), and Commissioner v. Culbertson, 337 U.S. 733 (1949), 

which hold that federal courts must look past labels to determine 

whether an arrangement is a bona fide partnership and the purported 

members bona fide partners for purposes of the Code.  However, then 

(as now) the Code contained detailed definitions of “partnership” and 

“partner” that are not dependent upon state law status.  See Code 

§ 3797(2) (1939), now codified at Code § 7701(a)(2); see also Code 

§ 761(a) and (b).   

No one questions the bona fides of the partnership or the partners 

in this case or in Soroban; nor does anyone question the Tax Court’s 

ability to probe those bona fides.  The Soroban author’s references to 

“labels” misunderstand the arguments here.  The taxpayer’s argument 

here is not about labels.  Instead, the argument is that in the Social 

Security Amendments of 1977, for purposes of both social security 

benefits and SECA taxation, Congress made federal law dependent on a 

concept that is a pure creature of state statutory law—“limited 
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partner,” and did not provide a federal tax law definition of “limited 

partner”.   

Congress legislated into a framework developed decades earlier by 

the Supreme Court:  State law determines whether, and to what extent, 

a taxpayer has “property” or “rights to property” subject to taxation, 

and federal law determinates how the property is taxed.  Aquilino v. 

United States, 363 U.S. 509 (1960); Morgan v. Comm’r, 309 U.S. 78 

(1940).  Moreover, the Supreme Court explained in Commissioner v. 

Estate of Bosch, 387 U.S. 456 (1967), that where “the underlying 

substantive rule involved is based on state law,” “federal authorities 

must apply what they find to be the state law after giving ‘proper 

regard’ to relevant rulings of other courts of the State.”  Id. at 465.   

A partner’s status as a limited partner is a property right created 

by state law.  Congress has neither provided for creation of limited 

partnerships under federal law, nor has it adopted a federal definition 

of the term “limited partner” (as it has done for “partnership” and 

“partner” more generally).  Instead, Congress supplied an “underlying 

substantive rule” that “is based on state law” by making an exclusion 

from federal social security benefits entitlement and corresponding 
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SECA taxation contingent on a status which exists solely under state 

law—“limited partner” status.  The Tax Court’s task here was to 

determine whether, under state law, Appellant’s individual limited 

partners had that status.  The parties do not dispute that they did.   

IV. Conclusion 

For the foregoing reasons, the Court should reverse the Tax Court.  
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Rules” in middle of far right column of Page 2) 
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Department of the Treasury, Internal Revenue Service,  

1975 Instructions for Form 1065, U.S. Partnership Return 

(Form 1065 Instructions Pages 1 and 2) 

(As compared to the 1976 Instructions in Exhibit B, not including a 
“Definitions and Special Rules” section) 
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Department of the Treasury, Internal Revenue Service,  

1977 Instructions for Form 1065, U.S. Partnership Return 

(Form 1065 Instructions Pages 1 through 3) 

(Definition of “Limited Partner” in  
section S “Definitions” in middle of page 3) 
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Exhibit E 

Department of the Treasury, Internal Revenue Service, Publication 533, 
Information on Self-Employment Tax, 1978 Edition, For Use in 

Preparing 1977 Returns 

 

(Publication 533 Pages 1 and 2) 

(In the far right column of page 2, instructing limited and inactive 
partners (for a tax year prior to the applicability of the Social Security 
Amendments of 1977) to “include the distributive share of partnership 

income or loss and any guaranteed payments in determining net 
earnings from self-employment) 
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Exhibit F 

Department of the Treasury, Internal Revenue Service, Publication 533, 
Information on Self-Employment Tax, 1979 Edition, For Use in 

Preparing 1978 Returns 

(Publication 533 Pages 1 and 2) 

(In the far right column of page 2, instructing limited partners  
(but not inactive partners) to, after 1977,  

“exclude the distributive share of partnership income or loss in 
determining earnings from self-employment but will include only 

guaranteed payments, such as salary and professional fees, received for 
services performed by the limited partner for the partnership”) 

Case: 25-1349     Document: 00118327968     Page: 59      Date Filed: 08/15/2025      Entry ID: 6744006



 

Exs-18 
 

 

Case: 25-1349     Document: 00118327968     Page: 60      Date Filed: 08/15/2025      Entry ID: 6744006



 

Exs-19 
 

 

Case: 25-1349     Document: 00118327968     Page: 61      Date Filed: 08/15/2025      Entry ID: 6744006




